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ABSTRACT 
 

In the practice of criminal justice in Indonesia, not a few courts through a 
panel of judges examine, hear and decide criminal cases against defend-
ants with decisions “onslacht van alle recht vervolging”. This is based on 
the consideration that if the act alleged by the public prosecution to the 
defendant is proven, but the act does not constitute a crime. This journal 
discusses about how the form of legal protection for the convicted defend-
ant is onslacht van alle recht vervolging, then how is the mechanism for 
restoring the rights of the accused as victims of the criminal justice system. 
This study uses normative legal research that is prescriptive, using a case 
approach. The types of legal materials used are primary legal sources and 
secondary legal materials. The results of this study indicate that there is 
no legal protection for the rights of the defendants who have been released 
based on court decisions that have permanent legal force. The mechanism 
for restoring the rights of defendants who have been acquitted should re-
ceive compensation as compensation in the form of a sum of money by 
the government. There is a need for strict regulation through laws and reg-
ulations against defendants who have been released in order to provide 
legal protection in the criminal justice process. 

 
Keyword: legal protection, defendant's rights, acquittal. 

 
 
A. INTRODUCTION 

Legal protection for defendants who are dismissed from all lawsuits, still leaves 
various problems in criminal law. This is not only in the theoretical field, but further in 
legal practice. The reality in practice of the defendant who was acquitted (onslacht) as 
the aggrieved party, relatively little attention is paid and is getting further and further 
away from the attention of the criminal justice. Even though the defendant is a victim 
of a criminal justice system that is not carried out professionally and puts forward the 
principle of the presumption of innocence (presumption on innocence). This principle 
implies that any person suspected of, arrested, detained, prosecuted, and brought 
before a court shall not be deemed guilty until a court decision declares guilt and has 
obtained permanent legal force. This principle is contained in the General Explanation 
in article 3 c KUHAP. 
Then, the final process of law enforcement through the criminal justice system to 
declare someone guilty or not, is determined by a court decision that examines, hears 
and decides on the case. It is said so, because the court is a judicial institution or law 
enforcement agency that is the foundation of hope for seeking justice through the 
settlement of a criminal procedural law case that aims to obtain or approach the 
material truth.1 This is in order to find the defendant for coercion and a decision from 
the court to determine the legal subject who can be blamed where in this case the 

 

1 Boyoh, M. (2015). Independensi Hakim dalam Memutus Perkara Pidana Berdasarkan Kebenaran Materil. 
Lex Crimen, 4 (4). Pages 115-122 
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judge plays a very important role in deciding a case, including giving a decision free 
from all lawsuits that still require carefulness to comply as regulated and determined 
in the regulations. As law enforcers, judges have a judicial duty, namely to receive, 
examine, decide and settle every case submitted to him.2 
However, in the practice of criminal justice, a person who is accused of committing an 
act that fulfills the elements of a criminal act in the article that is accused is not always 
found guilty and sentenced to a criminal offense. There is 3 (three) the form of 
decisions in criminal cases that are tried in court. This is in line with the provisions in 
Article 191 Section (1) and (2) KUHAP which determines the existence of an acquittal 
and an acquittal of all lawsuits. 

Article 191 Section (1) : 
If the court is of the opinion that based on the results of the examination at trial, 
the guilt of the defendant for the actions he is accused of is not legally and con-
vincingly proven, then the defendant is acquitted. 
 
Section (2) : 
If the court is of the opinion that if the act that has been charged against the 
defendant is proven, but the act does not constitute a criminal act, then the de-
fendant is dismissed from all legal charges. 

 
Then, in Article 193 Section (1) : 

If the court is of the opinion that the defendant is guilty of committing the crime 
he is charged with, the court shall impose a sentence. 

In the practice of criminal justice in Indonesia, there are not a few courts through a 
panel of judges who examine, hear and decide on criminal cases where the defendant 
is dismissed from all lawsuits (onslacht van alle recht vervolging). As for the 
consideration of the panel of judges, the verdict is free from all lawsuits, namely if the 
act charged by the public prosecution to the defendant is proven, but the act does not 
constitute a criminal act. 
Against defendants who are dismissed from all lawsuits are victims of law enforcement 
through the criminal justice system. In this case, the defendant is a victim of abuse of 
power (abuse of power) committed by law enforcement and have an impact on human 
rights violations. Therefore, the defendant for the acquittal must obtain legal protection 
to ensure legal certainty and justice for all parties. In criminal law there are at least 4 
(four) stakeholders, each of which has the authority to, namely: the state, society, 
perpetrators, and victims of criminal acts. To 4 (four) stakeholders their interests must 
be protected with a harmonious balance in accordance with their respective rights. 
However, in practice what has happened so far has not provided adequate protection 
as expected, especially for defendants who have been dismissed from all legal 
charges. This can be seen from The Constituion Number 8 In 1981 about Kitab 
Undang-undang Hukum Acara Pidana (KUHAP) which still very little regulates the 
protection of the rights of defendants who are dismissed from all lawsuits in the 
criminal justice process. Even as if deliberately ignoring their rights in the process of 
handling criminal cases and the consequences that must be borne by the defendant.     
In this paper, we will discuss the legal protection for defendants who are dismissed 
from all lawsuits (onslacht van alle recht vervolging) based on a court decision that 
has permanent legal force. As in the decision of the Tangerang District Court Number 
1608/Pid.Sus/2016/PN.Tng Jo. Putusan Mahkamah Agung Republik Indonesia 
Number 293 K/Pid.Sus/2018, which in essence the defendant was dismissed from all 
lawsuits (onslacht van alle recht vervolging). Previously in the indictment the public 
prosecutor had charged the defendant with committing a criminal act of exploitation of 
minors and or economic exploitation of minors as referred to in Article 2 The 
Constitution Number 21 In 2007 about Human Trafficking Criminal Act and/or Article 

 

2 Nurhafifah dan Rahmiati. (2015). Pertimbangan Hakim dalam Penjatuhan Pidana terkait hal yang Mem-
beratkan dan Meringankan Putusan, Kanun, Jurnal Ilmu Hukum, 17 (66). Pages 341-362 
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88 The Constitution 35 In 2014 about Alteration of  The Constitution Number 23 In 
2003 about Child Protection.  
This study aims to find out how the form of legal protection for the convicted defendant 
is onslacht van alle recht vervolging, then how the mechanism for restoring the rights 
of the accused as victims of the criminal justice system. This research is important to 
do so that the description of the practice of the Indonesian criminal justice system is 
mapped, especially in terms of restoring the rights of the accused as victims of the 
practice of implementing the criminal justice system. Because, after all, it will have 
implications for the practice of criminal justice, which in turn can affect the 
achievement of legal objectives and the effectiveness of law enforcement practices.  
    

B. RESEARCH METHOD  
This research uses normative legal research that is prescriptive, using a case 
approach. The types of legal materials used are primary legal sources and secondary 
legal materials. The technique of collecting legal materials used is document research 
(library research). The technique of analyzing legal materials is to use deductive 
analysis, which is to draw conclusions from general things to the concrete problems 
faced.3 
 

C. ANALYSIS AND DISCUSSION  
1. Legal Protection For Victims  
There are various definitions of victims put forward by experts based on their 
respective perspectives. According to the perspective of criminal law science, the 
definition of victim is usually a scientific disciplinary terminology criminology and 
victimology which were later developed in the criminal justice system. When 
examined from the perspective of victimology, the definition of victim can be 
classified broadly and narrowly. In a broad sense, the victim is defined as a person 
who suffers or is harmed as a result of a violation of criminal law (penal) as well 
as outside the criminal law (non penal) or including victims of abuse of power 
(victim abuse of power). While the definition of victim in a narrow sense is defined 
as victim of crime namely the victim of a crime regulated in the provisions of 
criminal law. From the perspective of victimology, in essence, the victim is only 
oriented to the dimensions of the consequences of human actions, so that outside 
of this aspect, for example, the consequences of natural disasters are not the 
object of study of victimology.4  
 Based on the perspective of victimology, victims who are only oriented to the 
dimensions of the consequences of human actions, can be classified globally 
into:5 
5. Victim of crime as stated in the provisions of criminal law, so that the 

perpetrator (offender) threatened with the application of criminal sanctions. In 
this case, the victim is defined as penal victimology where the scope of crime 
includes traditional crimes, white collar crimes, and victimless crimes namely 
victimization in relation to law enforcement, courts and correctional institutions; 

6. Victims abuse of power In this context, it is commonly referred to as 
terminology political victimology with scope abuses of power, human rights and 
terrorism; 

7. Victims due to legal violations that are administrative in nature or non-penal in 
nature so that the threat of sanctions is administrative sanctions for the 
perpetrators. In this context, usually the environmental space is economic 
victimology; 

 

3 Poerbaning, V., Gilang, A. Y., Ramadhania, & Fatimah, M.U., Tinjauan Yuridis Pengajuan Kasasi oleh 
Penuntut Umum terhadap Putusan Lepas dari Segala Tuntutan Hukum, Jurnal Verstek. 1 (3), (2013), pages 136-
146 

4 Lilik Mulyadi, Bunga Rampai Hukum Pidana; Perspektif, Teoretis dan Praktik, (Bandung: PT. Alumni, 
2008), pages. 246 

5 Ibid., 
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8. Victims due to violations of social rules and social relations that are not 
regulated in legal provisions so that the sanctions are social sanctions or moral 
sanctions. 

Then, in terms of number 1 Declaration of basic principles of justice for victims of 
crime and abuse of power, the date of 6th September 1985 from United Nation 
suitable Declaration No. A/Res/40/34 In 1985 classify there are two victims, 
namely victims of crime dan victims of abuse of power. It explicitly determines that 
victims of crime as: 
“Victims means persons who, individually or collectively, have suffered harm, 
including physical or mental injury, emotional suffering, economic loss or 
substantial impairment of their fundamental right, through acts or omissions that 
are in violation of criminal laws operative within member states, including those 
laws proscribing criminal abuse of power”. 
Furthermore, the declaration also stipulates that victims of abuse of power as: 
“Victims means persons who, individually or collectively, have suffered harm, 
including physical or mental injury, emotional suffering, economic loss or 
substantial impairment of their fundamental right, through acts or omissions that 
do not yet constitute violations of national criminal laws but of internationally 
recognized norms relating to human rights”. 

 
Meanwhile, criminal law experts such as Muladi mention the definition of victim 
as a:6 
“A victims is a person who has suffered damage as a result of crime and/or whose 
sense of justice has been directly disturbed by the experience of having been the 
target of a crime”. 
 
Arif Gosita, defines the victim as:7 
“Those who suffer physically and spiritually as a result of the actions of others 
who seek the fulfillment of their own or other people's interests that are contrary 
to the interests and human rights of those who suffer”. 
 
Zvonimir Paul Separovic,  defines the victim as:8 
“....those person who are threatened, injured or destroyed by an act or ommission 
of another (man, structure, organization or institution) and consequentely, a victim 
would by a punisable act (not only criminal act but also other punisable acts as 
misdemeanors, economic offence, non fulfilment of work duties or from an 
accisdent (accisdent at work, at home, traffic accident, etc). Suffering may be 
caused by another man (man made victim) or another structure where people are 
also involed”. 
 
In Article 1 Number 3 The Constitution Num. 31 In 2014 about Witness and Victim 
Protection, defines a victim as a person who experiences physical, mental, and/or 
economic loss caused by a criminal act. From the various definitions of crime 
victims above, essentially oriented to the dimensions of the consequences of 
human actions that must be recovered by the perpetrators through the criminal 
justice system organized by law enforcement officials as a sub-system of the 
criminal justice system. 
As a concrete effort to protect the rights of defendants in the criminal justice 
system, it can be done by seeking remedies for losses suffered by defendants 
during the law enforcement process, both physical and mental losses, emotional 
suffering, economic losses or substantial damage to their human rights. who have 

 

6 Muladi, Kapita Selekta Sistem Peradilan Pidana, (Semarang: Badan Penerbit Universitas Diponegoro, 
2002), pages 66  

7 Arif Gosita, Masalah Perlindungan Anak (Kumpulan Karangan), (Jakarta: PT. Bhuana Ilmu Populer, 2004), 
page 45 

8 J. E. Sahetapy, Bunga Rampai Viktimisasi, (Bandung: Eresco, 1995), pages 204 
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suffered losses as a result of a law enforcement process that is not carried out 
professionally and or their sense of justice has been directly disturbed as a result 
of undergoing the law enforcement process. This can be done by all sub-systems 
of the criminal justice system from the initial stage to the final stage of all criminal 
justice processes. 
 
2. Right of the Defendant to Demand Compensation 
Based on the provisions in Article 1 Section (3) UUD 1945 “Indonesia is a legal 
state” and according to Article 28D UUD 1945, “everyone has the right to 
recognition, guarantees, protection and fair legal certainty and equal treatment 
before the law”. Second of clause article UUD This means that human rights must 
be respected and protected as human beings before the law through a fair and 
dignified legal process. Therefore, the criminal justice process must be upheld 
due process of law principle which must be upheld by all parties, especially for 
law enforcement agencies by giving equal portions in defending their rights in a 
balanced manner. 
Due process of law can also be found in the general description number 3rd 
KUHAP. Although the formulation of the articles in the criminal procedure code 
does not explicitly formulate human rights for suspects and defendants, the inner 
attitude of the criminal procedure code rejects human rights violations in the 
criminal justice process. With the result that, based on the principles of protection 
Human Rights in KUHAP, it should be interpratation and application article in 
KUHAP must be in accordance with the aim of protecting the rights of citizens 
who are part of the Human Rigths, especially for the 
suspect/defendant.Therefore, the rights of the suspect/defendant contained in the 
KUHAP should also be enforced as part of the implementation of protection 
Human Rights.  
In an effort to protect the rights of the suspect/defendant, as well as to fight for the 
upholding of the rights of the suspect/defendant, the criminal justice process must 
use due process of law correctly. According to M. Yahya Harahap, that the 
essence of due process of law is that every enforcement and application of 
criminal law must be in accordance with “constitutional requirements” and must 
“obey the law”. Therefore, in due process of law does not allow the violation of a 
part of a legal provision with the reason to enforce another part of the law.9    
Futhermore, Mardjono Reksodiputro, connect to due process of law limited to the 
application of legal rules formally (criminal procedural law) in the process against 
suspects and defendants is wrong. Because, further than that, the principle 
contains an appreciation of the right to freedom of citizens, because after a person 
is made a suspect, his legal status changes, that person is marked by various 
restrictions on his independence and often also by moral degradation, thus 
limiting his abilities. to defend themselves against allegations raised by the state.10 
therefore, due process of law This can be done if law enforcement officers carry 
out their duties by not only applying the rules, but also guaranteeing the fulfillment 
of the rights of suspects and defendants. This is important to ensure that law 
enforcement is carried out in accordance with due process of law in ensuring legal 
certainty and justice for all parties. 
The process of law enforcement through the criminal justice system should be 
able to provide justice for all parties, both for victims and perpetrators (defendant). 
In the criminal justice system, the Public Prosecutor on behalf of the state 
prosecutes the accused and at the same time represents the interests of the 
victims of the crime. Meanwhile, the panel of judges who examines, hears, and 
decides on cases brought to him must treat everyone the same without exception. 

 

9 M. Yahya Harahap, Pembahasan Permasalahan dan Penerapan KUHAP: Penyidikan dan Penuntutan, 
edisi kedua, cetakan 11, Sinar Grafika, 2015, pages. 95 

10 Mardjono Reksodiputro, Hak Asasi Manusia Dalam Sistem Peradilan Pidana, Pusat Pelayanan Keadilan 
dan Pengabdian Hukum (d/h Lembaga Kriminologi) Universitas Indonesia, 2007, pages. 28 
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This includes defendants who are proposed by the public prosecutor to be tried 
before the court. In this case, it provides equal opportunities and rights to victims 
and defendants to obtain justice in accordance with their respective portions. In 
particular, the recovery of the losses suffered by the victim and the defendant, 
which in the end was decided to be free from all lawsuits. 
In this context, the panel of judges as judicial administrators has a function to 
stand as representatives of victims and defendants in order to take actions that 
can provide protection for both. However, in practice the existence of a panel of 
judges in the criminal justice system has not been able to represent the rights and 
interests of victims and defendants. The judicial process carried out has not 
protected the interests of both parties as a principle of balance. Especially in terms 
of recovering losses for defendants who have been dismissed from all legal 
charges. 
The difference between a acquittal and an acquittal in terms of the law of 
evidence, namely: 
In the acquittal, all lawsuits for the actions committed by the defendant in the 
indictment of the prosecutor/public prosecutor have been legally and convincingly 
proven according to law, but the defendant cannot be sentenced to a crime, 
because the act is not a criminal act. Meanwhile, in the acquittal (vrijspraak) the 
criminal act that the prosecutor/public prosecutor indicted in his indictment is not 
legally and convincingly proven according to law.11 In other words, the non-
fulfillment of the minimum principle of proof (that is, with at least 2 (two) valid 
evidence) and accompanied by the judge's conviction.    
Based on article 95 section (1) KUHAP, read : 
A suspect, defendant or convict has the right to demand compensation for being 
arrested, detained, prosecuted, tried or subjected to other actions, without any 
reason based on law or because of an error regarding the person or the law 
applied. 
Clause of Article 95 Section (1) this gives the suspect, defendant, or convict the 
right, or their heirs, to claim compensation for wrongful detention, prosecution, or 
judicial proceedings regarding the person or the law being applied. 
M. Yahya Harahap’s remind about claims for compensation for reasons of arrest, 
detention, prosecution, or trial carried out without reasons based on law, namely 
when :12 
“…The court has rendered a verdict of acquittal or acquittal of all legal charges 
against the defendant. While during the investigation process to the court hearing, 
the defendant has been subject to detention. With the decision to release or 
release from all lawsuits handed down by the court, it has the consequence that 
detention without a reason justified by law”. 
Based on opinion M. Yahya Harahap’s above, it can be understood that if there is 
archery and the decision is free or released, then the detention is without a reason 
justified by law. The Respondent has made a mistake regarding his actions or has 
been wrong in applying the law so that based on article 95 KUHAP the defendant 
has the right to claim compensation. 
As for the claim for compensation at the court level due to a court decision that is 
considered detrimental according to article 95 section (4) and (5) KUHAP to 
examine and decide on this case, the chairman of the court appoints the same 
judge who has tried the criminal case in question and the examination follows the 
pretrial procedure. In KUHAP repeatedly regulated legal protection for suspects, 
defendants or convicts to demand compensation through pretrial hearings as 
stated in article 1 number 10 letter c dan point 22, Article 30, Article 68, and Article 

 

11 Lilik Mulyadi, Hukum Acara Pidana : Normatif, Teoritis, Praktik dan Permasalahan, (Alumni: Bandung), 
2012, pages. 152-153 

12 M. Yahya Harahap, (2016), Pembahasan Permasalahan dan Penerapan KUHAP : Pemeriksaan Sidang 
Pengadilan, Banding, Kasasi, dan Peninjauan Kembali, Edisi kedua, Cetakan 10, (Jakarta: Sinar Grafika), pages. 
41 
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77 letter b KUHAP. Then, reaffirmed in Article 9 section (1) The Constitution 
Number 48 In 2009 about Judicial Power that: “every person who is arrested, 
detained, prosecuted, or tried without any reason under the law or because of a 
mistake regarding the person or the law he applies, has the right to claim 
compensation and rehabilitation”. 
One decision that must be taken is to obtain compensation as compensation in 
the form of a sum of money by the government. Certain The mechanism that can 
be used to file a claim for compensation is through a pretrial application. Where 
in article 95 section (1) KUHAP determine that: “the scope of pretrial cases, 
among others regarding claims for compensation because a suspect, defendant 
or convict is arrested, detained, prosecuted and tried or subjected to other actions, 
without any reason based on law or because of an error regarding the person or 
the law applied.”. So as a consequence of the aggrieved party, according to the 
law, compensation and rehabilitation must be provided (remedy and 
rehabilitation). This is in line with the Indonesian judicial system which adheres to 
the doctrine of “civil law system”. In this case it means that a claim for 
compensation can be filed through a pretrial trial in a district court as a result of 
an adverse action at the level of investigation in the Police, prosecution at the 
Prosecutor's Office, and or the judicial process in the Court. 
Based on the description in the explanation above, as a form of legal protection 
for a defendant who is dismissed from all legal charges, the right to claim 
compensation must be given. This becomes important for the defendant as a form 
of compensation, in addition to the rehabilitation of his good name so that he can 
recover in community life. Furthermore, the existence of compensation and 
rehabilitation for defendants who are released are also a form of legal certainty 
and justice for defendants who are victims of the implementation process of the 
criminal justice system. 
 
3. Mechanism of Compensation Implementation 
The government has prepared the rules regarding the amount of compensation 
payments and the payment procedure to applicants whose claims for 
compensation are granted in the "Pretrial Session". Starting from the date of 
enactment The Constitution RI Number 8 In 1981 about Criminal Procedure Law 
with Government Regulation RI Number 27 In 1983 which has been amended by 
Government Regulation RI Number 92 In 2015 regarding the Second Amendment 
to Government Regulation RI Number 27 In 1983 Regarding the Implementation 
of the Criminal Procedure Code, the second amendment is by Government 
Regulation RI Number 58 In 2010 but does not touch the compensation 
arrangement. In article 9 determine that the amount of compensation is at least 
Rp500.000,00 (five hundred thousand rupiah) and the most Rp100.000.000,00 
(one hundred million rupiah), if it results in serious injury or disability so that it is 
unable to carry out work, the amount of compensation is at least Rp25.000.000,00 
(twenty five million rupiah) and the most Rp300.000.000,00 (three hundred million 
rupiah), while those that result in death, the amount of compensation is at least 
Rp50.000.000,00 (fifty million rupiah) and the most Rp600.000.000,00 (six 
hundred million rupiah). Much different from the previous compensation based on 
the reasons as referred to in Article 77 letter b and  Article 95 KUHAP at least 
Rp 5.000,00 (five thousand rupiah) and at the most Rp 3.000.000,00 (three million 
rupiahs). 
In the past, it was implemented KUHAP There has been a pretrial decision that 
has granted the applicant's request. However, the compensation cannot be given 
because there is no Government Regulation that regulates it. This is as the verdict 
South Jakarta District Court Number : 05/JS/PRA/1992, on date 11th oct 1982 
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whose decree states : The applicant is compensated in the amount of Rp 3.000,00 
(three thousand rupiah) a day for 51 days in unlawful custody.13  
Then, the problem is what losses arise as a result of the actions of law 
enforcement officers in carrying out their duties and obligations of law 
enforcement against the suspect or defendant. Involve reputation for defendant 
who are acquitted or acquitted of lawsuits, has been reinstated in the ruling on 
amar that read: “Declare to restore the rights of the defendant in his ability, 
position and dignity (Pasal 1 angka 23 KUHAP”), except the case is not submitted 
to the district court, a request for rehabilitation can be filed in a pretrial case (Pasal 
97 ayat (3) KUHAP). Of course, this claim for material (money) losses as a result 
of being subject to acts of restraint on the freedom to live life in the form of "Arrest 
and Detention" during the legal process. Therefore has concerning about “Human 
Rights” So that in the court's decision the length of imprisonment imposed is 
reduced entirely by as long as the defendant undergoes arrest and detention 
(Pasal 22 ayat (4) KUHAP).  
From section Pasal 1 angka 22 KUHAP dinyatakan “Compensation is a person's 
right to obtain fulfillment of demands in the form of a some of money”. The 
importance of material losses whose substance is not limited only as consolation 
money while the suspect is or is in the State Detention Center but as well as in 
court practice includes loss of income and profits from business while serving a 
sentence, as well as losses because the Petitioner has to pay attorney fees. Even 
demanding immaterial losses due to not being able to optimally take care of the 
family, not having time to socialize with the community, and the reputation of the 
Petitioner being tarnished. Jumlah tuntutan ganti kerugian yang besar ini apabila 
dikabulkan oleh pengadilan dapat dipenuhi oleh pemerintah karena Peraturan 
Pemerintah RI Nomor 92 Tahun 2015 menetapkan besarnya ganti kerugian 
paling sedikit Rp500.000,00 (lima ratus ribu rupiah) dan paling banyak sejumlah 
Rp600.000.000,00 (enam ratus juta rupiah). 
Based on decision No: 1608/Pid.Sus/2016/PN.Tng Jo. Putusan No: 293 
K/Pid.Sus/2018 on behalf of the defendant Tajudin bin Tatang Rusmana, declare 
that he is innocent and free from all legal matters. That is to say law enforcement 
in this case the Police as Investigators and the Prosecutor's Office as Public 
Prosecutors have erroneously applied the law to the defendant, which matter was 
wrong regarding the actions of the person being prosecuted and tried.  The act is 
an act against the law according to the applicable laws and regulations. 
Against this decision, the defendant has filed a claim for compensation through a 
pretrial mechanism to the district court which examines, hears and decides at the 
first level. The sole judge who examines, hears, and decides has rejected the 
application submitted by the applicant on the grounds that: 
‘The court's decision which releases the defendant from all charges because his 
actions have been proven but are not criminal acts, this is not due to a mistake 
about the person or the application of the law, unless the Prosecutor in making 
the indictment does not comply with the formal and material requirements as 
stipulated in the law Pasal 143 KUHAP or error in persona atau ne bis in idem’. 
Regarding the judge's consideration, it is better to look at the theory of separation 
and criminal responsibility to determine whether the act committed by a person is 
a criminal act or cannot be determined at the investigation stage.This is where the 
precautionary principles that must be carried out by investigators and public 
prosecutors before delegating the case to court. Furthermore in relation to the 
indictment of the Public Prosecutor as referred to in Article 143 KUHAP hould be 
the substance of the exception because the formal and material requirements of 
the indictment were not fulfilled. 
Then, the pretrial single judge considered that: 

 

13 O.C Kaligis, Rusdi Nurima, dan Denny Kailimang, Praperadilan Dalam Praktek, (Penerbit Erlangga: Ja-
karta), pages 164-166. 
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‘The criminal case process begins with a report on the finding of an alleged 
criminal act. Then, after being followed up, it is transferred to the Prosecutor's 
Office as the Public Prosecutor, where after being declared complete, it is then 
transferred to the District Court to be examined and decided. That when the court 
then conducted an examination at trial and it was stated that the defendant's 
actions were proven. That in this case it means that the Public Prosecutor has 
been able to prove the actions committed by the defendant as charged’. 
‘That when the District Court is of the opinion that the act is not a criminal act, it 
does not mean that the investigators of the Police and the Prosecutor's Office as 
the public prosecutor have made mistakes, so that if the investigators of the Police 
and the Prosecutor's Office as the Public Prosecutor carry out their duties in 
accordance with their authority and in accordance with the regulations. and 
correct procedures, then they cannot be held accountable for having carried out 
their duties “pro justitia”. That the implementation of tasks that have been in 
accordance with applicable procedures and regulations’. 
As described in the explanation above, in which law enforcement through the 
criminal justice system must be carried out professionally and prioritize the 
principle of presumption of innocence  (presumption on innocence). This principle 
implies that any person suspected of, arrested, detained, prosecuted, and brought 
before a court shall not be deemed guilty until there is a court decision that 
declares guilt and has obtained permanent legal force. This principle is contained 
in the General Explanation item 3 c KUHAP. The law enforcement process carried 
out by the sub-systems of the criminal justice system, especially the Police and 
the Prosecutor's Office, must demonstrate a high level of professionalism. This is 
important in order to provide protection to the community so that they do not 
become victims of the law enforcement process through the criminal justice 
system.  

 
D. CONCLUSION   
Based on the description in the discussion above, in this study it shows that there is 
no legal protection for the rights of the defendant who has been dismissed from all 
legal claims based on the court's decision legally binding. The mechanism for 
recovering the rights of the accused who has been acquitted of all lawsuits should 
receive compensation as compensation in the form of a sum of money by the 
government. As an effort to protect the law and provide legal certainty to all parties, 
both victims and perpetrators/defendants, it is necessary to have strict regulation 
through legislation against defendants who are dismissed from all legal claims in order 
to provide legal protection to all parties in the implementation of law enforcement 
through process of the criminal justice system in Indonesia. 
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