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ABSTRACT 
In Law No. 11 of 2012 concerning the Juvenile Criminal Justice System, 
diversion is not carried out on children who are threatened with imprison-
ment of 7 years or more. Then, for the sake of realizing restorative justice 
for victims of victimization, can the child's age be excluded from continuing 
to do diversion? This research is a normative legal research, the research 
is conducted on the articles of the rule of law so that there is a synchroni-
zation of diversion arrangements. The aim is to conceptualize diversion 
with criteria for the age of children which has not been carried out which 
can then be used as a reference for law enforcement in the juvenile justice 
system. Article 69 Paragraph (2) of the Juvenile Criminal Justice System 
Law states that children who are not yet 14 years old can only be subject 
to action, regardless of the qualifications of their actions, it means that chil-
dren who are not yet 14 years old have actually been threatened with zero 
imprisonment regardless of the qualifications of their actions, so that any 
child who is not yet 14 years old the qualification of the act, diversion must 
also be carried out. Thus, the diversion criteria should also be based on 
the age limit of children less than 14 years old. 
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A. INTRODUCTION 
Article 82 Paragraph (1) of Law no. 17 of 2016 concerning the stipulation of Perpu 

No. 1 of 2016 concerning the Second Amendment to Law no. 23 of 2002 concerning 
Child Protection (Law No.17/2016) has changed the criminal threat for perpetrators of 
sexual crimes against children from a minimum sentence of 3 years to a minimum of 
5 years, which is in accordance with the preamble of the Act which states that sexual 
violence against children Children from year to year are increasing and threatening the 
strategic role of children as the future generation of the nation and state, so it is nec-
essary to STRENGTHEN CRIMINAL SANCTIONS. 

However, this does not apply if the perpetrator of the crime is a child who is less 
than 14 years old, where he can only be subject to action (Article 69 Paragraph (2) of 
the Juvenile Criminal Justice System Law). Whereas when the crime is in the form of 
sexual violence from adult perpetrators and child perpetrators, the qualifications are 
similar, then the effects on the victim's child are certainly not much different, one of 
which is trauma, but because the child perpetrator has been regulated separately in 
the Juvenile Criminal Justice System Law then anyone, including the court (judge) 
must comply with the provisions of the law.  

Then, according to the Juvenile Criminal Justice System Law against children who 
are threatened with criminal penalties for the articles charged with being more than 7 
years (hereinafter referred to as serious crimes) including perpetrators of sexual vio-
lence against children, diversion cannot be carried out as a form of restorative justice. 
An example is the case of Number XY/Pid.Sus-Anak/2020/PNPbg. (case number dis-
guised), where the Child is declared to have been legally and convincingly proven 
guilty of committing a criminal act of "obscene acts against a child" then the Child 
Judge imposes an action against the Child in the form of an obligation to attend edu-
cation at Panti "X" Purbalingga Regency (disguised) for 1 (one) ) consecutive years. 
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As mentioned earlier, the Juvenile Criminal Justice System Law itself has provided 
an opportunity for Juvenile Judges to conduct diversion as a form of restorative justice, 
but this cannot be done for the criminal case No.XY/Pid.Sus-Anak/2020/PNPbg. where 
Child Perpetrators were charged with Article 82 Paragraph (1) of Law No. 17/2016 with 
the threat of punishment against him being a minimum imprisonment of 5 years and a 
maximum of 15 years, so that Child Perpetrators cannot be diverted, because of the 
threat of punishment from Article is more than 7 years. 

Normatively, the Decision on Criminal Case No.XY/Pid.Sus-Child/2020/PNPbg. is 
not wrong, because Juvenile Criminal Justice System Law clearly states that children 
who are not yet 14 years old can only be subject to action (Article 69 of the Juvenile 
Criminal Justice System Law). Then related to the types of actions that can be imposed 
are regulated in Article 82 of the Juvenile Criminal Justice System Law. The provisions 
of Article 69 of the Juvenile Criminal Justice System Law itself have also ruled out 
Article 70 of the Juvenile Criminal Justice System Law where Article 70 of the Juvenile 
Criminal Justice System Law becomes meaningless because it has been imperatively 
determined that children with the age category under 14 years of age can only be 
subject to action, no longer being considered for any crime or criminal qualifications, 
including against Child Perpetrators in case No. XY/Pid.Sus-Anak/2020/PNPbg. where 
he is still 12 years and 9 months old, so it is natural for the judge to only take action. 

From the perspective of the Child Victim, the decision is certainly considered to 
have violated the sense of justice, given the trauma experienced by the Child Victim 
at this time and the further negative impacts that may be experienced by the Child 
Victim in the future, but it turns out that the child perpetrator is only subject to action. 

On the other hand, the author argues that Restorative Justice is not present in this 
case, where there is no recovery for the victim at all, the decision although normatively 
correct, but in reality only pays attention to the life of the Child Perpetrator in the future, 
while towards the future. The victim's child is not considered, because there is no di-
version process, so that restorative justice is not achieved. In line with this, Angkasa 
in the Victimology book states that legal protection for victims of victimization in crimi-
nal law currently does not fulfill a sense of justice, especially for victims. Criminal law 
currently provides more protection for perpetrators of victimization.1 Legal protection 
for victims of victimization in Indonesia's positive law can be said to be inadequate.2 

In the end, the author considers that the provisions as referred to in Article 69 of 
the Juvenile Criminal Justice System Law can become an obstacle for the Child Judge 
in providing justice (restorative). With this article, the Juvenile Judge does not have 
any choice, regardless of the type of crime, the level of the crime, the severity of the 
victim or the effects of the crime on the victim, the Juvenile Judge can only impose 
actions on the Child. If the provisions of Article 69 of the Juvenile Criminal Justice 
System Law are applied, it will certainly hurt the inner attitude of the Child Victim Party, 
and can even hurt the hearts of the community in general. 

The difference in perception of justice according to the Child Victim and the Child 
Perpetrator and seeing the provisions of Article 69 Paragraph (2) of the Juvenile Crim-
inal Justice System Law, of course, becomes an inner conflict and becomes a separate 
difficulty for the Child Judge in deciding the case. Morally professionally, in the midst 
of conflicting perceptions of justice between the Child Party and the Child Victim, the 
Juvenile Judge must still be able to accommodate the legal interests of each party 
through its decision and must also pay attention to the side of restorative justice. Of 
course, the decision that can be felt in terms of justice and benefits by the parties, but 
still does not conflict with the provisions of the Juvenile Criminal Justice System Law 
itself. A Judge as a JURIS must be able to stand to provide justice and also benefits 
for both the Child Victim and the Child Perpetrator, although still limited by the value 
of legal certainty. 

In line with the task of the judge as a juris, the philosophy of law seeks to seek and 
find the law essentially wisely. Thus, it is hoped that with this wisdom the juries can 

 

1 Angkasa, Viktimologi (Depok: Rajagrafindo Persada, 2020), p.170. 
2 Ibid.,p.176. 
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carry out their main task, namely to seek and find truth and justice. The right law can 
give birth to a sense of justice, while good law can lead to partiality; and a fair law can 
be reassuring.3 

Departing from the problem that diversion cannot be accommodated as in the case 
above, the author will examine the possibility that diversion can be applied to children 
aged 12 years or older but not yet 14 years old on charges of serious crimes for the 
sake of realizing restorative justice. 

The idea of a new criterion for diversion with the criteria of a child's age has never 
been studied before, it is noted in several journals that research on the implementation 
of restorative justice and diversion at the investigation, prosecution and trial levels of 
children. 

Based on the description above, the following problems are formulated: 
1. For the sake of restorative justice, can diversion be carried out against 

children aged 12 years or older but not yet 14 years old on charges of 
committing a serious crime? 

2. What are the indicators that can be used as guidelines for the implemen-
tation of diversion for children aged 12 years or older but not yet 14 years 
old on charges of committing serious crimes? 

 
 
B. METHODS 

This type of research method is normative juridical. The research was conducted 
on the articles of the rule of law so that there is a synchronization of diversion arrange-
ments. The approach used is a statutory approach and a case approach. This study 
uses secondary data with primary legal materials in the form of statutory regulations 
and judges' decisions and secondary legal materials in the form of books and legal 
journals. 

The purpose of this research is to come up with the idea of diversion with the 
criteria of the age of the child, which has never been carried out by Child Judges for 
the realization of restorative justice. Furthermore, this research is expected to be used 
as a basis and reference for law enforcement in the juvenile justice process. 

 
 

C. ANALYSIS AND DISCUSSION 
1. Diversion Children with the age category of 12 years or more but not yet 14 

years old with charges of having committed serious crimes for the sake of 
realizing restorative justice. 

A judge must be able to apply the philosophy of law, namely trying to find and 
find the law essentially and wisely. So, it is hoped that with this wisdom the judge 
can find truth and justice. 

Morally and professionally, with differences or inner conflicts of a Child Judge 
in handling a case with the qualifications of a serious crime such as sexual abuse 
of a child, a Judge is required to be able to empathize with the Child Victim by 
realizing restorative justice, and must also pay attention to the interests of the child. 
Child Actors, a Juvenile Judge must be able to consider these two interests and 
must also be more creative to find the best solution in the form of a decision that 
is fair and beneficial to both parties, of course without contradicting the provisions 
of the Juvenile Criminal Justice System Law. 

In the case No. XY/Pid.Sus-Anak/2020/PNPbg. It is natural for the Child Victim 
and the community to feel disappointed with the decision, considering that the 
child's age is 4 years and has been molested twice by the Child Perpetrator. The 
results of the Visum Et Repertum concluded: An examination has been carried out 

 

3 Dominikus Rato, Filsafat Hukum: Suatu Pengantar Mencari, Menemukan, dan 
Memahami Hukum. (Surabaya: LaksBang Justitia, 2014), p.7-8; 
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on a four-year-old woman. On the genitals found redness on the right labia minor. 
This could be due to a blunt object entering the area. 

Thinking about the recovery of the victim's child, trauma, future, anger and 
disappointment that surrounds the victim's child for the incident (as stated in the 
witness statement in the decision No.XY/Pid.Sus-Anak/2020/PNPbg.), the victim's 
mother hopes that to the court so that the Child Perpetrators do not care how old 
the child is, so that the law is processed (punished by imprisonment) in order to 
make the child a deterrent. That the expectation that the child will be prosecuted 
to become a deterrent, associated with feelings of disappointment and anger is 
certainly identical with the hope that the child will be punished with a punishment 
commensurate with the child's actions, but what can be done, it turns out that Ju-
venile Criminal Justice System Law does not want that for children under 14 years 
old. can only be subject to action (Article 69 of the Juvenile Criminal Justice Sys-
tem Law). 

Judging from the Juvenile Criminal Justice System Law itself, what is new in 
the Juvenile Criminal Justice System Law is the affirmation that the Juvenile Crim-
inal Justice System must prioritize the Restorative Justice approach (Article 5 of 
the Juvenile Criminal Justice System Law). Restorative Justice in the Juvenile 
Criminal Justice System Law is defined as the settlement of criminal cases by in-
volving the perpetrator, victim, family of the perpetrator/victim, and other related 
parties to jointly seek a fair solution by emphasizing the restoration of rights to 
return to their original state, and not with retaliation (Article 1 number 6 of the Ju-
venile Criminal Justice System Law).  

According to the author, in Juvenile Criminal Justice System Law, Restorative 
Justice is the main point of philosophy, where on the one hand the victim's child 
will get his rights back (recovery of rights) and on the other hand the child is not 
subject to punishment (retaliation) so that against the child there will be no stigma-
tization of society in general. This is in accordance with the philosophy of just 
peace principle which is integrated with the process of meeting, discussing and 
actively participating in the resolution of the criminal matter. Integration between 
perpetrators and victims to find solutions and create a pattern of good relations in 
society.4 

Likewise, in cases involving children aged 12 years or more but not yet 14 
years old who are accused of having committed serious crimes, a judge must be 
able to realize restorative justice by thinking wisely and wisely, because with Article 
69 of the Juvenile Criminal Justice System Law, then The perception of justice on 
the part of the Child Victim as above cannot be accommodated, so that the prob-
ability or resistance of the disappointment of the Child Victim and also the commu-
nity towards the decision of the Child Judge will be even greater if the Child Judge 
an sich applies Article 69 Paragraph (2) of the Juvenile Criminal Justice System 
Law, thus the decision Juvenile Justice will be a cruel law for the Child Victim and 
the community. The role of law enforcement, especially Child Judges, is to stabilize 
social conditions that deviate by referring to the laws and regulations, which are 
often contrary to the justice expected by the Child victims and the community, as 
happened in Decision No. XY/Pid.Sus-Anak/ 2020/PNPbg. 

Gustav Radbruch simply divides the purpose of law into three, namely justice, 
legal certainty, and expediency.5 The three objectives of the law are often used as 

 

4 M. Alvi. Syahrin,. Penerapan Prinsip Keadilan Restoratif dalam Sistem Peradilan Pidana 
Terpadu (The Implementation of Restorative Justice Principles In Integrated Criminal Justice Sys-
tem) (Majalah Hukum Nasional Number 1 ,Year 2018), p.110; 

5 I Dewa Gede Atmaja Dewa Gede Atmadja, Filsafat Hukum-Dimensi Tematis dan 
Historis, Malang: Setara Press, 2013.,p.181. Gustav Radbruch simply divides the purpose of law 
into three, namely justice(Gerechtigkeit), l egal certainty (Rechtssicherheit), and 
expediency(Zweckmaβigkeit), on the footnote it is written: Gustav Radbruch, Rechtsphilosophie 
(Stuttgart: K.F. Koehler, 1973), p.  170-179. Also Gustav Radbruch, Einfuhrung in die Rechtswis-
senschaft (Stuttgart: K.F. Koehler, 1961), p.36; 
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guidelines for judges in carrying out their judicial functions to enforce the law for 
justice. Benefit as a sociological value emphasizes benefit in society itself, society 
expects the birth of a law in the form of a rule of law to provide benefits and justice 
as a philosophical value. Legal certainty as a juridical element emphasizes that 
the rule of law is enforced as desired by the sound of the rule of law itself. 

Justice and legal certainty themselves often collide and eventually become a 
polemic. Thus there is an antinomy between demands for justice and demands for 
legal certainty. These two things often cannot be realized at the same time in the 
same situation,6 there must still be one that takes precedence. However, as the 
last bastion of justice, the judge is obliged to take a role in dealing with the an-
tinomy. When faced with concrete problems.7 

Empirically the judge must choose whether legal certainty or justice is pre-
ferred, the reference in this case is moral.8 If legal certainty is put forward, judges 
must be wise to provide interpretations of existing laws. Without providing a proper 
interpretation, the lex dura sed tamen scripta principle will apply, namely where 
the law is indeed harsh/cruel, but that's how it says.9 

Philosophically, Lex dura sed tamen scripta is highly avoided by judges. Basi-
cally, justice must be given to everyone by paying attention to what is their right 
(Justitia est ius suum cuique tribuere). Therefore, if the Child Judge still views the 
philosophical or justice aspect, then when the Child Judge finds a case as above, 
namely the case of a child who is not yet 14 years old who is accused of having 
molested a child victim who is 4 years old, which in Article 69 of the Juvenile Crim-
inal Justice System Law can only be subject to action, so that is where the role of 
an active judge is needed in overcoming this, the judge must be wise in providing 
the right interpretation of the existing law. 

Juvenile Criminal Justice System Law has ordained that restorative justice is 
the commander, so whatever the form of the crime, restorative justice must always 
be prioritized. The form of restorative justice in the Juvenile Criminal Justice Sys-
tem Law is diversion, Septianita said that through the application of restorative 
justice, benefits will be obtained for both victims and perpetrators. First, avoiding 
psychological pressure in the examination process. Second, avoiding the judicial 
process which tends to take up energy, time and attention. Third, each party can 
propose ways to solve problems in order to achieve the best accountability. Fourth, 
victims and their families are given space to ask for compensation both materially 
and immaterially. Fifth, avoid news that has the potential to disturb children's psy-
chology.10 

With diversion and reaching an agreement between the Child Party and the 
victim's Child Party, mutual happiness will be achieved (win-win solutions), so that 
directly or indirectly it will create justice and mutual benefit. 

Diversion itself aims to achieve peace between victims and children, then 
there is a settlement of children's cases outside the judicial process, then prevent 
children from deprivation of independence, next is to encourage the community to 
participate and instill a sense of responsibility in children. Diversion in which the 
solution involves the perpetrator, victim, family of the perpetrator/victim, and other 
related parties to jointly seek a just solution by emphasizing restoration to its orig-
inal state, and not retaliation, known as the restorative justice approach.11 

 

6 Peter Mahmud Marzuki,.Pengantar Ilmu Hukum, Cetakan  ke-3, (Prenada Media 
Group., 2008), p.139 

7 Ibid. 
8 Ibid. 
9 Ibid.,p.140. 
10 Hesti Septianita, Keadilan restoratif dalam Putusan Pidana Anak (Kajian Putusan No-

mor 9/Pid.Sus-Anak/2016/PT Bdg), (2018). p.203; 
11 Dheny Wahyudhi, Perlindungan terhadap Anak yang Berhadapan dengan Hukum 

Melalui Pendekatan Restorative justice. (Junal Ilmu Hukum Jambi. 
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Seeing and observing the Academic Manuscript and the purpose of diversion, 
it can be seen that how important diversion is in realizing restorative justice for 
children in conflict with the law. With the diversion, a decision will be obtained 
which is desired by the child, the victim and also the community, if the diversion is 
reached an agreement. 

On the other hand, Article 7 Paragraph (2) of The Juvenile Criminal Justice 
System Law has implemented a limitation that not all children in conflict with the 
law can be diverted. Limitatively, diversion can only be carried out against children 
who meet the following criteria: (1) the child is charged with an indictment that 
carries a penalty of under 7 years of age and (2) does not constitute a repetition 
of a crime. 

However, with the provisions as referred to in Article 69 of the Juvenile Crimi-
nal Justice System Law which states that children who are not yet 14 years old 
can only be subject to action, Article 69 of the Juvenile Criminal Justice System 
Law has become an exception to Article 70 of the Juvenile Criminal Justice System 
Law which means that the level and negative impact of crimes against child of-
fenders is no longer considered. This has the implication that in fact, the child who 
is not yet 14 years old is not threatened with any crime, including not being threat-
ened with imprisonment, even though the prosecutor's indictment is articles which 
constitute serious crimes that carry a penalty of more than 7 years in prison, be-
cause the child is in the category of under the age of 14 years can only be subject 
to ACTION, there are no sanctions or no criminal threats. 

In the absence of a criminal threat (zero) against a Child under the age of 14 
years regardless of the type or qualification of the crime and the Child is not de-
tained because the law says so, the Diversion of a Child with a category of 12 
years of age or more but not yet 14 years of age with the charge of having com-
mitted a serious crime is not contrary to the Juvenile Criminal Justice System Law 
itself, where again the author explains that the condition for limited diversion is that 
the child is threatened with a criminal under 7 years of age and is not a repetition 
of the crime, while for children with the age category of 12 years or more but not 
yet 14 years old, even though he was charged with the articles of the most serious 
crimes that are punishable by 7 years or more, in reality the child still does not 
have a criminal penalty or is nil, because there are provisions in Article 69 of the 
Juvenile Criminal Justice System Law as an exception to Article 70 of the Juvenile 
Criminal Justice System Law . 

With the existence of Article 69 of the Juvenile Criminal Justice System Law, 
if interpreted grammatically it tends to be very detrimental to the Child Victim, be-
cause of the expectation of the Child Victim to the court that the Child is given a 
reward (reply) commensurate with his actions, where this is a legal interest of the 
Party. Victim's Child, but in fact the interests of the Victim's Child Party cannot be 
realized, regardless of the crime, including even serious crimes. So, when diver-
sion is not carried out, the Child Victim will not get what is considered to be an 
inner advantage for the Child Victim, but on the contrary, the Child Victim will ex-
perience emotional disappointment and material loss, for the victim there is no 
recovery. Therefore, to fulfill the sense of justice and benefit from both the Child 
Party and the Child Victim, diversion is the only way so that the Child Victim is 
given the opportunity to get benefits in the form of recovery (physical and/or psy-
chological) or benefits from the provisions of Article 69 of the Juvenile Criminal 
Justice System Law. , which is also in accordance with Article 8 Paragraph (3) 
letter a of the Juvenile Criminal Justice System Law where it is stated that the 
diversion process must pay attention to the interests of the victim, so that in the 
later diversion process, the interests of the Child Victim will be given more atten-
tion. 

 

https://www.neliti.com/publications/43318/perlindungan-terhadap-anak-yang-berhadapan-dengan-
hukum-melalui-pendekatan-resto. 2015),p.148; 
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With the diversion itself, of course, the goal of restorative justice will be easy 
to realize, namely by trying to make a diversion agreement between the Child Party 
and the Child Victim involving the community, Community Counselors and Profes-
sional Social Workers. Against the Child, it may still be agreed to be subject to 
action as stipulated in Article 69 and Article 82 of the Juvenile Criminal Justice 
System Law, of course, which is proportional in accordance with the mutual agree-
ment as a result of the crime committed by the Child, so that between the Child 
Party and the Child Victim there is no longer any grudge. The principle of restora-
tive justice is the restoration of good relations between the perpetrators of the 
crime and the victims of crime, so that the relationship between the perpetrators 
of the crime and the victims of crime is no longer a grudge.12 

With the diversion of the Child Party with the age category of 12 years or more 
but not yet 14 years old with accusations of having committed a serious crime, the 
Child Victim and also the community as well as Community Counselors and Pro-
fessional Social Workers, three elements of law enforcement guidelines, espe-
cially by Child Judges in carrying out The law for the sake of justice for all Indone-
sian people can be realized, namely the juridical element (legal certainty) has been 
fulfilled, namely the diversion of children with the age category of 12 years or more 
but not yet 14 years old with charges of having committed serious crimes not con-
tradicting the Juvenile Criminal Justice System Law itself because it has been in-
directly guaranteed in Article 69 of the Juvenile Criminal Justice System Law, then 
related to the sociological value or benefits, it is clear and can be discussed to-
gether during the diversion process, namely for the child still being subject to action 
in accordance with Article 82 of the Juvenile Criminal Justice System Law and for 
the child victim, compensation can be given proportionally in accordance with the 
agreement. collective action as a result of the crime committed by the child, and 
related to its philosophical value, which is related to justice, because both parties, 
namely the child and the victim, both benefit from the diversion agreement, directly 
or indirectly, showing that there has been value. justice contained in the diversion 
agreement. The diversion is carried out by taking into account the principles of 
restorative justice, including: 1) prioritizing recovery or restoration for all parties, 2) 
focusing on the needs of victims, perpetrators and the community, 3) paying at-
tention to the obligations and responsibilities that arise due to crime.13 

  
 
 

2. Indicators that can be used as guidelines for the implementation of diversion 
for children under 14 years of age and charged with committing serious 
crimes. 

Ery Setyanegara in the conclusion of his journal entitled "The Freedom of 
Judges in Deciding Cases in the Context of Pancasila (Viewed From "Substantive" 
Justice)" concluded that in academic discourse and legal politics, the function of 
judges as law reformers is known, in such a function the judge does not just apply 
the rules but is more dive. again discover and create laws. The judge's belief is a 
space that must be built, developed, and implemented as an ornament of science 
and religion in an effort to seek substantive justice. Enforcement of ethics and the 
legal profession of judges, as a noble or noble profession (officium nabile) must 
have technical/professionalism skills (technical aspect). The enforcement of the 
ethics of the legal profession of judges must also be based on the joy of the Pan-
casila law (Ground Norm) where the values of the One Godhead become a basic 

 

12 M. Alvi Syahrin, Penerapan Prinsip Keadilan Restoratif dalam Sistem Peradilan Pidana 
Terpadu (The Implementation of Restorative Justice Principles In Integrated Criminal Justice Sys-
tem), (Majalah Hukum Nasional Number 1 ,Year 2018),p.111; 

13 Hariyanto, Diah Ratna Sari, dkk., Paradigma Keadilan Restoratif dalam Putusan Ha-
kim, (Jurnal Kertha Patrika, Vol. 42, No. 2 August 2020), p.187; 
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philosophical conception of each judge's identity, where also the concept of social 
justice in Pancasila must be accelerated in the form of decisions that are fair (sub-
stantive justice).14 

Based on the things above, it is not against the law when a judge interprets an 
article wisely and wisely as long as the interpretation is relevant while still referring 
to the principles of justice and expediency, because this has been guaranteed in 
Law no. 48 of 2009 concerning Judicial Power, because the true function of the 
judge is as a law reformer, where in such a function the judge is not just applying 
the rules but more dipping to find and create the law. 

Bagir Manan as quoted by M. Alvi Syahrin explained that the substance of 
restorative justice is that it contains principles, among others: building joint partic-
ipation between perpetrators, victims, and community groups to resolve an event 
or crime. Placing perpetrators, victims, and the community to work together and 
immediately try to find a solution that is considered fair for all parties (win-win so-
lutions).15 In line with the characteristics mentioned above, Restorative Justice in 
the Juvenile Criminal Justice System Law itself is interpreted as the settlement of 
criminal cases by involving the perpetrators, victims, families of the perpetra-
tors/victims, and other related parties to jointly seek a fair solution by emphasizing 
the restoration of rights back to the victims. the original state, and not with retalia-
tion (Article 1 point 6 of the Juvenile Criminal Justice System Law). 

Article 7 Paragraph (2) of the Juvenile Criminal Justice System Law states that 
a child criminal case that can be diverted is a case where a child is threatened with 
a criminal under 7 years of age and is not a repetition of a crime, then it has been 
explained in the first subject that against a child with a category of 12 years of age 
or over but not yet 14 years old on charges of having committed a serious crime 
can also be diverted because there are provisions in Article 69 of the Juvenile 
Criminal Justice System Law as an exception to Article 70 of the Juvenile Criminal 
Justice System Law which means that children in the age category under 14 years 
can only be subject to action no matter what type or qualification crimes which can 
then be concluded that significantly against children in the age category under 14 
years, there is no criminal threat whatsoever so that diversion can be carried out 
against him for the sake of legal certainty, justice and benefit. 

From the description above, the author can take an inventory of indicators that 
can be used as guidelines for the implementation of diversion in children aged 12 
years or older but not yet 14 years old on charges of committing serious crimes, 
namely as follows: 
- Children aged 12 years or over but not yet 14 years old on charges of having 

committed a serious crime; 
- Not a repetition of a crime; 
- There is agreement from the Child Victim and the willingness of the Child Party 

to carry out diversion (see Article 9 Paragraph (2) of the Juvenile Criminal Jus-
tice System Law); 
If it has fulfilled the 3 (three) indicators above and is then attended by a Social 

Advisor and Professional Social Worker as a condition for holding a diversion, then 
diversion of a Child with a category of 12 years of age or more but not yet 14 years 
old on charges of having committed a serious crime can be carried out. 

 
 
 
 
 
 

 

14 Ery Setyanegara, Kebebasan Hakim memutus Perkara Dalam Konteks Pancasila 
(Ditinjau dari Keadilan “Subtantif”) (Jurnal Hukum dan Pembangunan Year 43rd No. 4 October-
Decemberr 2013),p. 465; 

15 . Alvi Syahrin, Op. Cit.,p.101. 
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Schematic flow 1: trial against children 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Schematic flow 2: trial of children aged 12 to under 14 years old 
 
 
 

By looking at the two schemes above, it will be very clear that the difference 
is where scheme 1 is applied to cases of children aged 14 years and over, while 
scheme 2 is for children aged 12 years to less than 14 years which requires the 
child to take diversion first before the trial process begins for the sake of creating 
restorative justice, which is because children at that age are not actually threat-
ened with any crime. 

 

D. CONCLUSION 
So important is diversion in realizing restorative justice for children in conflict with 

the law. With diversion or deliberation between children, victims and the community 
facilitated by diversion facilitators at their respective levels (investigators, public 
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prosecutors or judges) it will be possible to obtain a decision that is desired by the child 
party, the victim child party and also the community, if the diversion is succeeded in 
reaching an agreement, namely by taking into account the principles of restorative 
justice, including: 1) prioritizing recovery or restoration for all parties, 2) focusing on 
the needs of victims, perpetrators and the community, 3) paying attention to the obli-
gations and responsibilities that arise because of the crime. 

Article 69 of the Juvenile Criminal Justice System Law states that children who are 
not yet 14 years old can only be subject to action, so in fact it has shown that children 
who are 12 years old but not yet 14 years old are threatened with zero imprisonment, 
so that children who are 12 years old but not yet 14 years old regardless of the type of 
criminal act/qualification, diversion should also be carried out against it, which is not 
contrary to Article 7 Paragraph (1) of the Juvenile Criminal Justice System Law which 
states that diversion is carried out against children who are threatened with a sentence 
of less than 7 years and not a repeat of the crime. Thus, the diversion criteria must 
also be based on the age of the child, which is applied to children aged 12 years but 
not yet 14 years old regardless of the act/qualification of the crime. 

Furthermore, indicators that can be used as guidelines in the application of diver-
sion to children aged 12 years but not yet 14 years old and charged with serious crimes 
are as follows: 

- Children aged 12 years or over but not yet 14 years old on charges of having 
committed a serious crime; 

- Not a repetition of a crime; 
- There is agreement from the Child Victim and the willingness of the Child Party 

to carry out diversion. 
 
 
 

E. SUGGESTION 
Based on the conclusions above, it is hoped that juvenile judges will diversify 

children with the age category of 12 years or more but not yet 14 years old on charges 
of having committed serious crimes because they do not conflict with the Juvenile 
Criminal Justice System Law as written in Article 7 Paragraph (2) of the Juvenile Crim-
inal Justice System Law as an effort to achieve the objectives of the law itself, namely 
juridically (legal certainty), sociological (benefit) and philosophical (justice) can be 
achieved jointly for both the Child Party and the Child Victim. 
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